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Opi nion by Sims, Adm nistrative Trademark Judge:

Bruce D. Watts (applicant) has appeal ed fromthe final
refusal of the Trademark Exami ning Attorney to register the
asserted mark BI RTHDAY BALLOONS for mail order gift ball oon

services.! The Examining Attorney ultimtely issued a final

! Application Serial No. 75/529,793, filed July 31, 1998,
claimng use since January 1, 1998, and use in conmmerce since
July 7, 1998. The application was anended to the Suppl enent al
Regi ster on March 22, 1999. Accordingly, the claimby applicant
at the oral hearing that this application shoul d be considered as
one under Section 2(f) of the Act, which pertains only to
Principal Register applications, is irrelevant. The entire
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refusal to register on the ground that the asserted mark is
generic for applicant's services and therefore incapabl e of
di stingui shing applicant's services fromthose of others.
See Section 23 of the Act, 15 USC 81091. Applicant and the
Exam ni ng Attorney have submtted briefs and an oral
hearing was hel d. 2

The evidence in this case submtted on behalf of the
O fice consists of excerpts fromthe Nexis conputer search
system show ng appearances of the words "birthday

bal | oons," and third-party registrati ons where the goods
have been identified as "birthday party balloons," or
simlar termnology. The excerpts noted in the Exam ning

Attorney's brief are the foll ow ng:

record, however, has been considered in nmaking our determ nation
of registrability.

Al t hough the original description of goods/services was
listed as "mail-order gift balloon,” and while applicant has not
formal | y anended this description as requested by the Exam ning
Attorney, both applicant and the Exam ning Attorney have treated
this application as a service mark application to register the
mark for mail order gift balloon services, or mail order services
featuring gift balloons. See applicant’s response, filed March
22, 1999, and applicant’s reply brief, Point #5. However, even
if we were to decide this case as if the description were
“novelty gift itens, nanely, balloons for birthdays,” as
suggested by applicant at the oral hearing, we would reach the
sane result.

VW note that applicant has attenpted to disclaimthe words
"Bl RTHDAY" and "BALLOONS' during the prosecution of this case.
As the Exami ning Attorney has noted, an applicant may not
disclaimthe entire mark. See Dena Corp. v. Belvedere
International Inc., 950 F.2d 1555, 21 USPQd 1047, 1051 (Fed.
Cr. 1991), TMEP 881213.07 and 1213.09(b), and cases cited there.
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We showed up at her door with a bunch of
bi rt hday bal |l oons...
The Detroit News, March 8, 1999

* Kk k%%

"The conpany sends workers birthday
bal | oons, cards and vouchers.."

The Atlanta Journal and Constitution,
January 24, 1999

The Exam ning Attorney naintains that the evidence of
record shows use of the asserted nark in a generic sense,
that is, toidentify a type of balloon. Accordingly, the
Exam ning Attorney argues that the termis a common nane
for applicant's services of delivering birthday ball oons.
Appl i cant, appearing pro se, argues that, when
pur chasi ng such bal |l oons, one would ask for "balloons for a
bi rt hday" rather than for "birthday balloons.” Response,
filed April 12, 1999. Applicant also maintains in his
reply brief that the asserted nmark is "unique, creative,
descriptive, distinctive," reflecting applicant's nmai
order gift service which delivers balloons for birthdays.
Appl i cant acknow edges that "Birthday Balloons" is nerely
descriptive and woul d probably indicate balloons for
bi rt hdays to the average Anerican, but that applicant was

the first to use this phrase. Applicant al so devotes a

2 Because applicant’s petition to nmake special was granted, the
Board is taking this case out of order and deciding it now See
Trademark Rule 2.146 and TMEP 881102. 04 and 1102. 04(a).
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consi derabl e anount of his tinme noting the existence of
what he regards as exanples of simlar terns which have
been registered by this Ofice.

In order to determ ne whether the termis generic as
applied to goods or services identified in an application
or registration, one |ooks to howthe termis perceived by
the relevant public. |If this termis understood by the
rel evant public primarily to refer to the classification or
category of goods (or services) at issue, the termis
generic. See H Marvin Gnn Corp. v. Internationa
Association of Fire Chiefs, Inc., 782 F.2d 987, 228 USPQ
528, 530 (Fed. Cir. 1986). Evidence of the public's
understanding of a term may be obtained from such sources
as dictionaries, newspapers, nagazines, trade journals and
ot her publications. 1In re Northland Al um num Products,
Inc., 777 F.2d 1566, 227 USPQ 961, 963 (Fed. Cir. 1985).

We agree with the Exam ning Attorney that the evidence
of record is sufficient to establish that the asserted mark
"Bl RTHDAY BALLOONS" identifies to the general public the
category or class of applicant's mail order services--that
those nail order gift services involve the delivery of
bal | oons for birthdays. Applicant's asserted mark tells
t he general public that applicant provides balloons for

bi rt hdays, or birthday balloons, a termwhich we find
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i nterchangeable with balloons for birthdays. As such, the
asserted mark is incapable of identifying and
di stingui shing applicant's services fromthose of others
who are engaged in the delivery of birthday ball oons.

Wth respect to applicant’s argunent that there is an
i nsufficient nunber of references to “birthday balloons” in
the record, we note that the Exam ning Attorney’ s evidence
consists of six excerpts fromU. S. publications (out of
“542 stories”) in the nonths of January-March 1999,
attached to the March 15, 1999 Ofice action, and seven
excerpts (out of “664 stories”) in the nonths of August-
Sept enber 1999 attached to the Novenber 3, 1999 O fice
action. Applicant indicates, on the other hand, that his
Nexi s search showed that “BlI RTHDAY BALLOONS” was used “once
inthe United States.” Applicant’s response, filed October
27, 1999. However, this is undoubtedly due to the narrow
paranmeter of applicant’s search request, apparently
conducted on Septenber 16, 1999 (“DATE AFT 9/6/99 AND
Bl RTHDAY BALLOONS”). Whiile the Exam ning Attorney could
have submtted nore excerpts than he did, we believe that
this record is sufficient to denonstrate that the asserted
mark is a generic termfor applicant’s services featuring

the delivery of balloons for birthdays.
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Al t hough largely irrelevant to our determ nation, the
nuner ous exanpl es of other registered marks cited by
appl i cant can be distinguished. Sonme of those registered
trademar ks, al though sonetines consisting of common or
ordinary words found in the dictionary, are considered
either arbitrary or "suggestive" with respect to the
identified goods and services. BURGER KI NG DAI RY QUEEN
and Pl ZZA HUT, for exanple, fall into the "suggestive" (not
"merely descriptive" or "generic") category of marks. The
fact that a word may be found in the dictionary is not
fatal to registration, of course. Oher registered marks
cited by applicant contain disclaimrs of descriptive or
generic term nol ogy, or were regi stered under the
provi sions of Section 2(f) of the Act, providing for the
regi stration of marks which have acquired distinctiveness.
Such marks include UNI TED STATES POSTAL SERVI CE, KELLOGG S
RAI SIN BRAN, KELLOGG S CORN FLAKES. In any event, each
application for registration of a mark for particul ar goods
or services nmust be separately evaluated. See In re
BankAneri ca Corporation, 231 USPQ 873, 876 (TTAB 1986) and
cases cited therein. |In that case, we noted that Section
20 of the Trademark Act gives the Board authority to decide
appeal s from adverse final decisions of Exam ning Attorneys

and that this duty may not and should not be del egated by
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adoption of conclusions reached by Exam ning Attorneys in
different cases on different records.

Finally, we should point out that the fact that
applicant nmay have been the first to use a descriptive or
generi c designation does not justify registration if the
termhas only nmerely descriptive and/or generic
significance. See In re National Shooting Sports
Foundation, Inc., 219 USPQ 1018, 1020 (TTAB 1983) and cases
cited therein.

Decision: The refusal of registration is affirnmed.

R L. Simrms

H R Wendel

T. E. Holtzman
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board



